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L ol S I 1 Dofs mysdl oRmsmati Arenca S e
3 am., a the Offices of FENNEMORE CRAIG, 3003 North 2 staff and we got arule ot of Sean McCabe for
4 Central Avenue, Suite 2600, Phoenix, Arizona, before 3 wantingtoassistus. He'saformer GRRC employee.
5 CAROLE A. WHIPPLE, a Certified Court Reporter in the 4 Oneof their insdefolksto help usresolve these
6  State of Arizonain the presence of: 5 j
7 ! y ) 6 MR.GILL: Okay. Movingonto B if
8 g(',g;,adBeodHaa chairmen 7 therésno more questionson the GRRC rules. Inthis
lan Bingham 8 meeting were hopefully going to have any find
9 Theresa Foster 9 discusson on the Corrective Action Rule Guidance
10 Eggd'_%'l'may 10 Document and teke avote onit. There'sacouple of
Nancy Jamison 11 issuesthat | wanted to bring up such asthe one
11 Myron Smith 12 that'sontheagendahere. | mentioned last timel
12 ABSENT MEMBERS: 13  think that we need to determine how often we're going
13 Ei?gh&'cﬁigﬁy 14 torevisit the document onceit'sin placefor any
14 ! 15 changes, additions, and thingslikethat because
15 16 wevebeentold dl dong thisisaliving document
16 17 and can be changed as policies change, assituations,
s 18 conditions changein our work, and | think thet i
19 19 indeed, agood ideaand I think it hasto be that
20 20 way. But | think we need to determine how often we
21 21 needtorevist. | donit think it makes senseto
2 22 haveit openall thetime. Wedon't want to bring it
24 23 infor every little thing that someone may fed they
25 24 neadtobring up. | think we need tovisit it
25 reatively often. Onceayear would be way, way too
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1 Phoenix, Arizona 1 far out becausethere could be some policies or
June 21, 2002 2 conditions changethat we redlly do need to meke a
g 9:04 odlock am. 3 changetothe document. And so | want to open that
4 upfor discusson asfar ashow wewant to handle
. PROCEEDINGS 5 that and what we thought would be agood time period
5 MR. OHARA: Thark you for attending the g for fa’ﬁgngsiwhle_lgﬂdg&emmml ot
6 June mesting for the UST Policy Commission. | - -
7 appreciae)r;gwdl atending. VL\}:edid reschedule it 8 want to hamstring us or the AFC if something does
8  from Wednesday to Friday so we could have everyonein 9 comeup in between our set review periodsthat we
9 atendance and make any corrective action to the 10 can'treviewit.
10 rules n MR. GILL: | would think that we could say
u THE SPEAKER: We cartt heer down south. 12 quarterly unlessthereis nothing thet has come up.
g smingh\fvﬁh?;ém' Coud get arall call 13 I thereis nothing come up within that quarter that
14 MR. BINGHAM: Ian Bingham 14 needsany changeswe can basically, | guess, say
15 MS FOSTER: ThaesaFoger. 15 thereis no reason to reopen or revisit the document.
16 MR GILL: Hd Gill. 16 Something likethat.
17 MR. OHARA: Miched OHaa 17 MR. SMITH: | would go further to suggest
18 MR. BEAL: Roger Bedl. 18 semiannud, twice ayear.
19 MR. SMITH: Myron Smith. 19 MS. JAMISON: | would agreewith thet. |
20 MS HOLLOWAY: Karen Holloway. 20 think quarterly wasalittle bit of ashort time
2 MmN o 2 fane
2 OHARA: you. Moving on (o ltem 2 MR. BINGHAM: And astrain.
23 2, theadminisrativeissues. Everyonel hes ' . :
24 haiadunetoraiithen’inmesaf?/anA;ﬁp:d May. 3 MR OHARA: Doesthet entl alot of
25 Arethereany recommended changes, corrections? gg resources?

MR.BINGHAM: Yes

BRBRNRBENGEREREBoo~vonrwn e

Page 4

MR. SMITH: Guessnot. I'l movethat the
minutes be accepted as written.

MR. BEAL: Il second.

MR. OHARA: All thosein favor of
gpproving the minutes of April and May say aye.
Opposed? So moved.

Moving on to Item Number 3, Technica
Subcommittee Update. Hd Gill?

MR. GILL: Thefirg thingisagenerd
update on the UST Corrective Action Rule. Onceagain
let you know what'sgoing on. 1an?

MR. BINGHAM: The rule package went to the
Governor's Regulatory Review Council on the 4th of
June and there was some questions raised by one of
GRRC g&ff regarding the legdlity of therules.
Actualy morethelegdlity of the satutesthan the
ruleitsdf. The council voted to push therule
package to be heard a the August meeting and DEQ and
GRRC gaff have begun working on trying to resolve
some of theissuesthat were raised by that
paticular atorney. Right now it's scheduled for
the August meeting of GRRC.

MR. SMITH: Who'sworking on thet, lan,
besidesyourself?

MR. BINGHAM: Interndly it's Shannon

BRBRREBEENGGREREBoo~ourwn kR
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MR. BEAL: What would be the conditions
that wewould review this? | know things change.
That'swhy you have aliving document. But what
would be thetrigger pointsto have changes? Some
way to bring thistype of trigger point to agroup
and proposeto changeit asrequired. Y ou might
gart working with them and three monthsinto it find
out something is not functioning right or be ayear
into it and not need anything without taxing the
resources. Other than thetimetebleto look at it,
isthereaway to bring issues up at that time?

MR. GILL: Theissuescould be brought up
to the Policy Commission, which probebly iswhere
they'd be brought up anyway. But | think asfar as
semiannual, | would think thet we would meet and come
up with alist possibly from the regulated public and
from DEQ where we think the issues and the potential
changes are and additions and deletions or whatever
it may be and look at it and see how we're going to
doit. If weneed abunch of meetingsor if it's
relatively smple and afew changesthat don't
require meetings.

| think that'stheway | think wewould
haveto dart is come up with listsfrom the
regulated Sde and DEQ and go from there every six
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months. | think that the issues can come up during
that period if the operator is having problems or DEQ
bringsit up to the Policy Commission.

MR. SMITH: Yeeh. | think it would be
dangerousto come up with alist of conditions or
itemsthat would trigger areview or something. |
mean weld never have everything onthelist. The
list would be huge. | just think it needsto be open
and brought to the Policy Commission and discussed,
you know, is this something that needsimmediate
attention or can it wait for asemiannua review.

MS. JAMISON: Mr. Charmen, Mr. Gill, |
think Myron makes agood point and | agreethat as
DEQ workswith this policy they will begin to see
whether there are particular areas of the policy that
could be more clear or that are creating difficulties
ininterpretation. And one nice thing about apolicy
itsnotarule. 1t doesn't havetheforce of law.
It'sfor everybody's benefit in working these things
through. So, you know, if ssmiannually we ask for a
report on how things are going you will have heard
from your constituents and perhaps from your own
experience and DEQ will have heard things. So that
soundslikeagood planto me.

MR. GILL: Sohow wouldwe-- aswe

BRREBEEREGREGEREBow~wonrwnr

BR

Page 11
that's going to take because there are other
operators and consultants and | believe that thisis
ahugeissue with the assgnment of the LUST numbers,
and we're going aong the old way weve been doing
it, but we believe we need to see apolicy from this
point forward how arewe going to handle LUST number
assgnments?

MR. OHARA: Could anyone addressthat
briefly?

MR. BINGHAM: |'vedready madea
commitment that we would work onit. We hed
meetings. They want adate. Wearemovingina
coupleweeks. | have no ideawhat I'm facing once we
move. Conferenceroomsareanissue. I'veaready
told theminthefal. They want an actud date, |
cannot give an actud date, | won't giveadate. |
don't know what I'm facing in the next month to six
weeks. 1'm not surewhat more you want from me.

MR. GILL: Within two or three months?

MR. BINGHAM: Thefall. What happens
after the move dictates how quick we can get things
up. Thereisalot of thingsthat are unknown to me
right now relative to the move that to mewill trump
thisfrom &l points of view. Until | know what is
happening, | will not giveadate. If I'mgoing to

BRBRRBEE NG REREBoo~vwonrwN R
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gpproach the semiannua date then we would just, you
know, come up or list down theitemsidentified from
both DEQ and the regulated public these need to be
worked on & this particular time.

MS. JAMISON: Y ou may bethe best person
to bring to it to our atention you are accumulating
alist.

MR. GILL: Based ontheszewecan
determine whether it's going to require anumber of
meetings or something, it could be handled relatively

MS JAMISON: Orwhettodo. It'sa
guidance document that needs to be amended in some
minor way or there may be another way getting around
the problem if there's aproblem.

MR. GILL: Okay. That soundsfineto me.
| don't think that we need to do anything other than
say that'swhat we plan on doing.

Theonly other issueis, which hasbeen
brought up severd times, asfar aswe've never
completed the discussion of how the Policy Commisson
wanted to vote on theissue of the guidance document.
Take recommendations of the tank subcommittee or
discuss particular issues or what?

We did hold one more meeting about three

BRBRREBEENGEGRERRBoo~v~ourwnr
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giveadael planonmedting it. But thefal is
thebest | cando. Again, thet isaseparateissue
from the guidance document, and trying to tiethem
together and hold one hostage is -

MR. GILL: Theregulated public doesn't
believeitsaseparateissue and | don't either. If
we can't assign LUST numbers, how do we do our work?
How can that be aseparateissue? I'm not holding
anything hostage. Thisis something at the very
first meeting you did mention you were working on
that policy, the DEQ wasworking on that policy.

MR. BINGHAM: And  that meeting | sad
when we're done with this guidance document well
work that out. Herewe are ayeer later.

MR. OHARA: Weneed tolook a thosetwo
issues Do wewant to do that today?

MR. GILL: | wouldjus, if hesgoing to
haveitinthefal --

MR. BINGHAM: Thefdl. Wehada
stakeholder meeting three weeks ago and thefall was
acceptable. What happened since then?

MR. GILL: | don't remember that meeting.

MR. BINGHAM: Youwerethere.

MR. GILL: | don't remember that meeting
except we asked for two months, three months or four

BRBRNRBEE NG REREBoo~Noorwn R
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weeks ago for any other people from the public once
the document had been made available to the Policy
Commission members and to the public. Wehad held
onemeeting to seeif anyone had discussion on issues
in the guidance document and therewere none. Soll
need to hear from members of the Policy Commission
how they want to move forward on voting on this.

MR. OHARA: Did you have arecommendation
from your subcommittee to approve?

MR. GILL: W, | have no problem with
the document. | would like acommitment from DEQ on
acouple of theissuesthat we understand are till
outstanding and weve agreed to go ahead and move
forward with aguidance document and the vote aslong
aswe know these other policies are coming. And one
of them wasthe --

MR. OHARA: LUST Number Assgnment
Policy?

MR. GILL: Yes theLUST Number Assgnment
Policy because we know that oneisin theworks, the
LUST Number Assgnment Policy and the LUST Case
Reopening Policy. We do know that the LUST Number
Assignment Policy is-- weweretold by |an that once
thisis put to bed, so to spesk, then they can start
on thase policies, but we need to know how long

BRBRREBEENGGREREBoo~ourwn kR
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months or something likethat. What exactly doesthe
fall mean?

MR. OHARA: Do you think that you'd be
prepared to at lesst discuss dates within the two
months between now and then?

MR. BINGHAM: Yeeh, I'd have abetter
feel.

MR. OHARA: Weawayshavethe
opportunity liketo revisit the guidance, theliving
document, every six months or even earlier, every Six
weeks. Can we gpprove the guidance document?

MR. GILL: I'dliketo be ableto gpprove
the six monthsto revisit it a the very minimum. We
might be able to approve those policies at aminimum
thenext imewerevist this. That'safull sx
monthswhich would actually be the end of thefall.

1 would liketo see it done earlier then thet and we
could have our meetings and decide discussons on
that and then be reedy to approve it when we revisit
this document.

MR. OHARA: We could probably craft our
motion such thet it's subject to the setting of the
date for those two issues and | eave the door open.
Isthere any discussion on theissues on the guidance
document other than those two issues you brought up
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a thelast meeting?

MR. GILL: | just want to meke surethe
opportunity is given for any outside people to make
comment. Theonly question | would havetoday is
there any resultsfrom GRRC that would impact us at
thistime?

MR. BINGHAM: No.

MR. OHARA: Comment?

MR. BEAL: Nocomment. | would liketo
entertain amotion if you want to try to craft
something that --

MR. GILL: | think if wecan, if the
subcommittee would recommend voting for the guidance
document with acavest by thetime werevisit this
document, which would bein January, then wewould
have the other policy statementsin place put in that
document and voted upon.

MR. OHARA: Would January be gppropriate,
lan? Do you think well have thosetwo policies?

MR. BINGHAM: It should be

MR. OHARA: Okay.

MS. JAMISON: But if we dont have them
now and if thereis something we redlly need to vote
on, well haveto vote on them when they're ready
anyway. So that shouldn't impedetherest of the

BRREBEEREGREGEREBow~wonrwnr
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Good. Continue please. Item C.

MR. GILL: Cisdiscusson of the ADEQ UST
State Assurance Fund issues. Number 1, status of
stakeholder meetingsand I'll ask PatriciaNowack to
help me on this because |'ve been out of pocket for
about two weeks now and | don't know what, if
anything, changed on the schedule for cost savings
meetings and the parking lot issues and the SAF Rule,
State Assurance Fund. Patricia?

MS. NOWACK: Thank you, Mr. Gill, Mr.
Chairman. For the record my name is Patricia Nowack.
The SAF cost ceilings, the next meeting is scheduled
for next Thursday, the 27th, a 1:00 p.m. It will be
held on the 8th floor of the Abacus building which is
located at 3031 North 2nd Street. It'sjust adjacent
to the DEQ parking lot, just past it.

MR. GILL: Could you repeet it one more
time?

MS NOWACK: The address?

MR. GILL: All the particulars?

MS. NOWACK: Thedateis Thursday the 27th
of Junefrom 1:00 p.m. to 4:00 p.m. in the Abacus
building a 3031 North 2nd Street. We asked for, in
our last meeting, we asked for comments from
consultants. Therewas some good discussoninthe

BRBRRBEE NG REREBoo~vwonrwN R
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MR. GILL: Asl said asthe chair of the
subcommittee | would recommend thet the -- or makea
motion that asthe chair of the Technical
Subcommittee | would recommend the Policy Commission
vote yeafor the Corrective Action Guidance Document
with the cavest I'd like to see the two policieson
LUST number assignment and LUST case reopeningswhich
would be available for review and vote by thetimewe
begin to -- that in six months we recommend looking
at the document again.

MR. OHARA: WEell now vote. Thevote
will be yeaon approving the Corrective Action Rule
Guidance Document with the understanding that welll
revisit or wewill review the policieson LUST
assgnmentsand LUST case reopening in January.

MR. GILL: By thedateof thenext timewe
revisit the document.

MR. OHARA: Everybody understand the
motion?

MS HOLLOWAY: I'l sscond it.

MR. OHARA: All thosein favor of
gpproving the UST Corrective Action Rule Guidance
Document?
MR. SMITH: Weshould haveacdl tothe

policy.

BRBRREBEENGEGRERRBoo~v~ourwnr
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meeting and we were promised some comments from the
conaultants. To date we have not received onesingle
comment from consultants. But wewill go aheed and
hold the meeting. We need to move forward onthe

cogt ceilings. We have someinternd changesthat we
know we're going to meke. So we can discussthose a
the meeting on Thursday and welll continue to move
forward with them as scheduled. We haveto get them
out by statute by December 15th, so we can't delay
moving forward on the meetings.

MR. GILL: Therewill beoneor two sent
today. | know there are some coming today.

MS NOWACK: Which we probebly won't have
sufficient timeto review prior to the meeting on
Thursday. We plan to go forward with what we have a
thisstate.

We have no meetings scheduled for the SAF
Rulesat thistime. Again, we werewaiting for the
corrective action rulesto bein place. | think
we're probably about reaedy to start scheduling
mextings and we should be doing that by the next
Policy Commission meeting whichisin August. Soll
should have more information by then.

MR. SMITH: It'sbeen three years Snce we
did the cogt ceiling review?

BRBRNRBEE NG REREBoo~Noorwn R
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public to seeif thereis any last comments beforewe
do afind vote.

MR. OHARA: Cadl to the public? Would
anybody in the public like to make acomment on the
UST Corrective Action Rule Guidance Document? Mr.
Bedk?

MR. BECK: Brian Beck. Wedo havea
fairly substantia problem with therules or the
document aswritten because in theinitid part of
thetitleit Smply says"releasereporting’. We
don't fed that the document even comes closeto
filling that need in the two issues that were just
discussed here.

Before the next GRRC mesting if we don't
have something in hand we won't be able to support
that and welll bring in anumber of other people not
to support that document going through unlesswe have
something in hand saying that they will proceed and
wewill have adateto fulfill what Mr. Gill has
brought up.

MR. OHARA: Any other comments? Theres
amotion on thetable and it's been seconded. Al
thosein favor of gpproving the corrective guidance
document pleese say aye. All those opposed. So
moved.

BRBRREBEENGGREREBoo~ourwn kR
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MS NOWACK: Yes dr,ithes

MR. SMITH: I'm surprised.

MR. GILL: Actudly intheparking lot
issues | thought about thet. We had inthe
discussonsfor the guidance document we kept alist
of parking lot issues to be discussed that basically
overlap between state insurance fund issues and the
guidance document issues and basically those will for
the most part be discussed in the cost ceiling.

MS. NOWACK: That ismy understanding
dso.

MR. GILL: Becausewell be discussing the
item descriptionswhich isthe task definitions and
in mosgt casesthat will cover the parking lot issues.

C.2, thelatest Satisticson CRU/SAF
application backlog. I'd just ask lan and/or
Patricia

MR. BINGHAM: Y ou forgot my name areedy?
Again, backlog, how we defineit is outside of the
cycletime provided by statute which is decisions out
within 90 days. For direct pays, there are atotal
of 35 direct pays of which five are greater than 90.
Of thefive, three of them were previously received
as reimbursements and converted to direct pay
applications recently. The other two were completed
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thisweek actudly. | don't think they have gone
over yet but probably will today.

Pregpprova gpplications, 34in house.

Six of those are greater than 90 days. | know one's
completed and the other five should be done shortly
if I'm not mistaken.

Reimbursement, the big one 626 for which
502 are greater than 90 days.

MR. GILL: Oh, okay. Any other discussion
or comment on the backlog? C.3, basically, | don't
know if you were present for thisor not, Patricia--

MR. OHARA: | didn't have achanceto
talk to them. Sorry.

MR. GILL: | know you have the dides made
up sowe can doit at that meeting.

MR. OHARA: WEell doit & the next
medting. Can | ask aquestion on the backlog? Do
you know if the Situation is getting any better,
status quo, backlog getting bigger? How would you
compareit to prior months?

MR.GILL: I'dhavetolook andsee. The
reimbursement is going up because the total afew
months ago was lessthan 600. And soto meit
doesn't gopear it'sgoing down, but | don't havethe
exact numbers.

BRREBEEREGREGEREBow~wonrwnr
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specificadly authorized by law or the agreement of
the Department and the person who is regulated by
that particular chapter.

Werre seeing an awful lot of the
previoudy gpproved documentation plans, work plans
and pregpprovalsthet are three, four, five and six
years old being applied to new interpretation by the
Department on what currently was negotiated way back
then. Again, goplying things retroactively to
something previoudy negotiated under anumber of
different circumstances, appedls, et cetera.
When you take alook & thewhole UST

Trust Fund and the Assurance Fund they were
esteblished in 1986 with the amendment of sub Title
1, RCRA, Resource Conservation Recovery Act. Wetake
the viewpoint, well not take the viewpoint, as
specified in the origind documentation it saysthe
purpose of SAF wasthreefold; provide funds or moneys
for overseeing the correction action taken by a
responsive party; provide moneys for cleanup of UST
steswhere the owner or operator is unknown, uneble
to respond or requires emergency action. Currently
in the nation there s about four percent of the
corrective action taking place that are under that
particular category. Hereinthe State of Arizonaif

BRBRRBEE NG REREBoo~vwonrwN R
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MR. OHARA: lan, areyou fully saffed in
that department?

MR. BINGHAM: Yes

MR. GILL: That'sdl | cansay. | don't
have this broken out.

MR. OHARA: Your god isa some point
for the reimbursement to get ahead of the curveon
rembursements?

MR. BINGHAM: Yeeh.

MR. OHARA: Okay. Sorry.

MR. GILL: Okay. 3D wasadiscusson of
the Brian Beck issue which was severd |ettersthat
were handed out, or sent to the members. Thishas
been on the agenda.a couple of timesnow | think.

MR. OHARA: Want to dlow Brian--

MR. GILL: Yesh. If thereisnothing from
the Policy Commission. Mr. Beck, if you could just
go through, | guess, generdly what theissues are
and then refer to the different letters, however you
wanttodoit.

MR. BECK: Brian Beck again. Fromthe
materials that you've been directed, made directly
aware that theres afailure on the part of the
underground storage tanks. The Claims Review Unit
and the SAF comply basically with 14-10 - 49-1014.

BRBRREBEENGEGRERRBoo~v~ourwnr
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you look a the state leed project it lookslike
there'sless than one percent. So we need to seeif
there are more of them sitting out there.

Thethird thing is provide amechanism to
ensure cleanups being conducted are not interrupted
duetolack of funds. Early within the Arizona SAF
Program it was found that the reimbursement program
took too long and deanups were being stopped dueto
reimbursements of costsbeing late. Asaresult
Arizona developed aprespproval direct pay program
within the overall SAF Program. The purpose of this
was to ensure the people doing the cleanups were paid
and the deenups would continue to protect the
Arizonagroundwater and the public.

We asked the UST Policy Commission to do
thefollowing: To ensure that the State of Arizona
has adequiate protection of human hedlth and
environment. Thiswe see asaneed to seek out why
ADEQ have been creating unnecessary delaysin policy
in reviewing and gpproving variouswork plans,
corrective actions and pregpproval.

Secondly, we see that the SAF hes, or the
UST Policy Commission needsto seeif the SAF has
gppropriate use of funds, moneys. The questionsto
be answered why is ADEQ paying interest on unpaid

BRBRNRBEE NG REREBoo~Noorwn R
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Thisisthe section of Arizonalaw that Smply
addresses rules and policies and guidance.

Under 49-1014 the director adoptsrules
and establishes policiesand guiddlines. Al
policiesand guidelines areissued by the director
and the director shdl provide written noticeto
personsregularly through the effective date of the
policy or guiddlinesthat affect the substantive
rights of owners or operators or other parties
regulated under the UST program.

Also provided under 49-1014 the Department
shdll not base the determination of compliance with
the requirements of the chapter whole or in part
based upon apolicy or guiddinethat isnot
specificaly authorized by statute.

Sincelate 2000 ADEQ hastaken the
viewpoint that work plans, correction action plans
and pregpproval s that were goproved in the past years
are now subject to anumber of new undocumented
policies.

As provided in 49-1014 the director
provided awritten notice again to persons regulated
before the effective date of the policies.
Additionally, the policy or guideines shdl not be
retroactive or applied retroactively except as

BRBRREBEENGGREREBoo~ourwn kR
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clams. Why hasthe CRU been delayed in processing
new claims, hasthere been an increasein gppedsand
associated costs, why has ADEQ crested electronic
applicationsthat tap the general SAF Fund insteed of
utilizing the preapproved funds and wasting tens of
thousands of dollars of generd fundsand ADEQ time,
and leaving unused encumbered funds?

Threg, to review and discuss and recommend
to the director useful policies and guidelines. Most
of the gpparent problems we see have been encountered
from the undocumented polices that are apparently
being applied.

And, four, provideto the director a
atement requesting the UST Program and SAF applied
to state law, provide written policies and guiddines
and stop using undocumented policies and Sop
applying these policiesretroactively.

MS. JAMISON: Mr. Chairman, could | ask
Mr. Beck, would you repeat number three again?

MR. BECK: Toreview, discussand
recommend to the director of useful policiesand
guiddines. Also, apparently the problemswe have,
we see and have encountered are from undocumented
policiesand how these palicies are applied asfar as
being consstently gpplied.
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MS. JAMISON: And number four was?

MR. BECK: Provideto thedirector a
statement requesting the UST Program and SAF comply
with state law, provide written policies and
guidedlines, stop using undocumented policies, and
stop applying these policies retroactively.

MR. OHARA: Werethosethingsyou just
mentioned, were they in your letter specifically?

MR. BECK: They wereinthe, | believe,
November 20th |etter, the third one about complying
with 49-1014.

MR. OHARA: Everybody havethe
opportunity to read these letters?

MS. JAMISON: Mr. Chairman, | spent afar
amount of time looking at the documentation submitted
by Mr. Beck and | also took alook at theindex of
DEQ's substantive policy statements. Therearea
number of substantive policy statementsthat relate
to the UST Program. | think what we have here again
isan example of disagreements and disputesin
ongoing specific case matters where perhaps somebody
on ADEQ staff has used the word policy and the
interpretation by Mr. Beck, and possibly by others,
isthat thisisan agency policy thet ether is
written down somewhere as a substantive policy

Page 29
congtructive megting. | thought thet he said going
forward they would bring the policies to us according
to statute of the Commission.

Therewasalot inthoseletters. | don't
know, Hal, if in your subcommittee you can look at
that and maybe have a subcommittee meeting and look
a the generdl issuesthat the Policy Commissionis
told tolook a? Appropriate use of money isone of
our mandates| know. | don't know the specifics
Therésalot of detail in there. Maybe you could
bring forward some recommendations.

MR. GILL: | think the generd issueis
the same issue that's been brought 10 or 20 times,
and it really iswhat isthe definition and what is
the substantive policy. Because| agreethat there
are caseworkersor different individuaswithin the
date that saysit'sour policy to do this, and that
may or may not be awritten policy. But at what
point when case managers or whoever, section hands or
whoever, make astatement thet, well, that's our
policy when it sarts affecting al the ownersand
operators, then that should be a substantive written
policy. That'swhat's happening in many of these
isues. Itisn't just one person which Mr. Beck is
bringing out saying it's agroup thet he represents.
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Setement or ought to be. | doubt that ADEQ would
agreethat it's proceeding in violation of the law.
And | think that if anybody has a particular belief
that that isthe casein aparticular case, thereare
legdl remediesto pursue for that purpose and to get
thoseissuesresolved. | think that's-- | would -
may | ask Mr. Beck aquestion aso?

MR. OHARA: Sure

MS. JAMISON: Mr. Beck, how many deanups
have you had to stop?

MR. BECK: Me persondly or the group that
| represent?

MS. JAMISON: Wel, | dontt know whoitis
that you represent. | noticed on your |etter that
you cc'd everyone but therewas no list of everyone
o that | could understand who everyoneis.

MR. BECK: Personally | stopped four.

MS. JAMISON: 'Y ou stopped four because you
ran out of funding?

MR. BECK: Weran out of funding for that
particular project. Were only willing to put up
$200,000 for any given project. Oncewe hit that
$200,000 we ceaseit. Thereisno reason to incur
any more moneys past that point.

MS. JAMISON: Onedarification, the State
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What wevetried to discuss here severa timesis
just thet issue. There are policy statements or
whatever you want to call them being made that are
affecting every owner and operator because they're
being carried over to every owner and operator. At
what point doesthat have to be written down sowe
know that isthe case? That'swhat we're supposed to
follow?

MR. SMITH: Havethese and | put this
question out generaly to Brian and to lan and to the
AG'soffice, have some of these discrepancies and
disagreements gone through the ALJ process, gone
through the apped process and do we have some
written decision on thisat thispoint? Or dowe
have nothing? Or these have not gone through the
gpped processyet? Brian?

MR. BECK: Onthetechnicd sdetherésa
number of issues that have been dropped, nemely
because of the dollarsthat were involved beforehand,
and soit's part of the gpped process so to gpeek,
if wewant to get paid we had to drop it a thet
point and go to settlement and drop the technical
issue. I've had to do that on five occasionssince
January.

MR. SMITH: So these have gone partidly
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Assurance Fund is not apart of federa law. | don't
remember just exactly when the state legidature
provided for the State Asssurance Fund, sometime
after 1986 or '87. About 1990 maybe. And it'snot
required by federa law that states develop fundsto
help owners and operators do corrective actions for
the tanks that they have owned or operated and that
have caused contamination. So I'm not just -- |
certanly agreethat the State Assurance Fund isa
part of the state law and the attempt by the
legidature presumably isto get the environment
cleaned up and o to assist the businessmen who
might not be able to do the job without some
assigtance. That'sall.

MR. OHARA: Mr. Beck?

MR. BECK: I'dliketorefer the
Commission to Mr. Bingham's statement of March of
thisyear where he said explicitly thet his
department had not been forthcoming in producing the
policiesthat they are currently using. So thereis
anissuethere asfar aspoliciesin which hedid
meake that statement in the March 2002 UST Policy
Commission.

MR. OHARA: | wasntin that meeting. |
did read the minutes. | thought it wasavery
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through the gopedl process and no decision has been
rendered?

MR.BECK: Yes

MS. JAMISON: Areyou sating, Mr. Beck,
that the owner/operator filed anotice of gpped and
ahearing date was set and the process was moving
forward and you and the owner/operator decided to
ettle the matter rather than proceeding to the
hearing?

MR. BECK: Toapoint thet iscorrect.

MS. JAMISON: Whet isnot correct?

MR. BECK: A number of theissuesthat
have boiled down that weve been told specificaly,
gee, if weretalking dollar amounts and thereisa
technical issueto it and the dollar amount is below
acertain level and to takeit before an OAH hearing
wed probably not get to the technical issuessince
the low dollar amounts, the judge wouldn't want to
hear it on five separate occasions and based on
hearing that from various attorneysinvolved, the RP
badcaly sad thereisno point continuing on.
They'd pay our costs and continue on.

MS. JAMISON: | don't believeI've heard
that.
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expressed from?

MS. JAMISON: And | just want you to know
that you have every right to proceed to an
adminigrative hearing on dl theseissues.

MR. BECK: Weas consultants do not have
that right. Even though we are representing the RP,
the RP hasto. One particular issue, too, that we
will betaking to technical hearing right now on our
gppedls, a the bottom of every statement of every
single apped that we've been putting through it
stipulatesthat in my particular casethat | an the
representative for the RPin the environmenta SAF
issues. To date ADEQ has not recognized mein that
written statement as being the designated
representative. They're saying the consultant cannot
be the designated representative and we've gone round
and round. So, again, they're denying our rights
under 49-1001.

MS. JAMISON: But you are not the owner
and operator of that loss Site, correct?

MR. BECK: That'scorrect. But under
49-1001 they can designate anyone as a designated
representative to represent them on environmental or
SAFissues Wevehed that inwriting ondl of the
gppedls. ADEQ has continualy refused to recognize

BRREBEEREGREGEREBow~wonrwnr

BR

Page 35
themove. All wecandois--

MR. OHARA: Y ou hed five thingsthat you
wanted the Commission to do?

MR. BECK: Actualy directly from 49-1092
where the Policy Commission was established, | just
took thefive or eight or nineitemsthat were there
that you guys are directed to do and comply with.

MR. OHARA: Okay.

MR. BECK: I'dliketo see Mr. Bingham
come forth with his March 2000 statement about coming
forth with his policiesthat they're currently using
that are undocumented.

MR. BINGHAM: | have steted on more then
one occasion we hed atechnical guidance document
that is addressing theseissues. | persondlly called
Mr. Beck for examples subgtantiating hisclaim. We
aso put it inwriting in aletter from Shannon Davis
asking him to substantiate hisclaim. Patricia
Nowack took her staff members severa days, | took my
staff members, took severd days, trying to research
hisfilesto subgtantiate this. Enough is enough.
Enough isenough. We havealot of work to do and,
quitefrankly, I'm sick and tired of spinning my
whedsover thingslikethis. Enoughisenough.

MR. OHARA: All right. Hal?
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our ahility to comein and represent on those
particular issues.

MS. JAMISON: Soundslikealegd matter
that needsto be resolved.

MR. OHARA: Any other commentson
Mr. Beck'sletter?

MS. NOWACK: Mr. Chairman, | would just
like to make a couple of commentsto the Commisson
to address some of the statementsthat Mr. Beck said.

Therewere severd statements, including
the date the Assurance Funds was established that
were absolutely not correct. | caution the
Commission when statements are made by the public
that they either get the backup information from that
person that's providing it, or at least alow the
department in afollow-up meeting to regpond to some
of those statements.

For instance, | cannot imagine Mr. Beck
has any idea of how many claims have been paid, the
dollar amount of the claimsthat have been made from
the State Assurance Fund, or how much money has been
spent on State lease sites or how many state lease**
stesare currently ongoing either in this state or
any other sate. | caution the Commission to either
get the facts about that information or consider
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MR. GILL: Well, if theissuethet | just
described afew minutes ago is not addressed then
thiswill never go away. This has been happening as
long aswerein this program. We have to figure out
when DEQ can make astatement saying it's policy and
when they can't and when it has to be written down.

If itsnot written down it will not go away. This
will continue forever. Enough will not be enough.
It will continue. Get used toiit.

MR. BINGHAM: That'swhy we added this
document. Y ou brought MTBE, you brought two other
issues. We have made commitmentsto draft policies.
When you come with something legitimate it can be
dedt with. If you just keep throwing out these
things to date every time someone to my knowledge has
come with something cold hard, when you brought
samples of |ettersto me and showed me, I've taken
action. That'sal I'veasked. I'm talking about
enough just these ambiguous and dl these -- you come
and show me, we can ded withit.

MR. GILL: Theunfortunatethingisif we
bring themit'sthrown in our face, well, no, thet's
an apped.
MR. BINGHAM: Wl ifitis itis
MR. GILL: Everythingisaapped.
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those things as hearsay.

MR. OHARA: Thank you. Any other
comment?

MR. SMITH: No.

MR. OHARA: Thergsalot there. | know
wewant to avoid site specificissues. Once, again,
| ask Hal, alot of information there. | think from
the Commission's stlandpoint we should focus on those
thingswhich we are authorized to focus on. Mandates
and appropriate use of moneys and you're familiar
with the other five. I'll ask Hal and the
subcommittee to take alook a Mr. Beck's lettersand
compareit to those mandates and seeif there are
thingsthat are on point, and maybeif they are, you
could have asubcommittee meeting, thet al the
things could be hashed out and bring forward a
recommendation that we can focus on asa Commisson
at alater period of time.

MR. GILL: Okay.

MR. OHARA: Wecan discussit asa
Commission. | think wed be heredl day going
through these things.

MR. GILL: I'l try to condenseit down
into specific issuesand asfar astrying to get a
meeting together, right now isabad timewith al
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MR. BINGHAM: And every apped is
different. Depending on that case specific you
yoursdlf have commented on different sides of the
coin depending on the site that you are working on.
That'sadso aredity.

MR. SMITH: Dowenesed to ask the AG for
an opinion on the definition of substantid? Or is
there one existing?

MS. JAMISON: | think thereisoneinthe
datute of substantive policy statement.

MR. GILL: | brought it forward severd
months. It basically satesif it'saffecting al
the operators. That'swhy | don't understand
anything that doesn't affect al owner/operators
doesn't basically need to be written down. Thething
isthisisnot areal Smpleissue and the reason so
many of these are brought forward as overriding
issuesis because one individual may havethat issue
in an gppedl, but six or seven others may have the
same, but they're not in an appeal. How arewe going
to discusstheseissues or policies or non-policies
if we can't discussthem? And they do not -- in most
casesthey do not go up to an AG or ALJbecause the
decison is made welll settle for thisand thisand
thisrather than go al theway. Because
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owner/operators don't want to spend the money to go
al theway and in Brian Beck's case he doesn't want
to spend the money to go dl theway if he can makea
settlement. | guarantee you he surewould liketo.
These areissuesthat every one of usfed if wetake
ital theway, wewill win. But wedon't havethe
option of doing that. If an owner/operator -- that's
their decison and we stand by it. | don't know how
we can discussthese. | sent you aletter the other
day and | haven't heard anything. At thelast
meeting | sent you two examples.

MR. BINGHAM: | did receivethem. If |
recall you were on vacation. | don't know what you
want from me.

MR. BEAL: What kind of resolution can be
expected from discussonsonit? It'spretty clear
we can talk about things that may be happening from a
lot of owner/operators without having that appedl
process. But what resolution can come from that?
What's the benefit of discussion? Y ou expect ADEQ to
agreethat, dl right, never mind, we won't appeal
those anymore?

MR. GILL: Agan, welisted abunch of
what were being told is policy and we went down to
the Commission and they said, no, thisisnot a
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MS NOWACK: Mr. Charmen, the SAF
decision log was atool thet was used by the SAF
contractor which was Peterson Consulting firm to
document decisonsthat DEQ had madein order to
consistently review gpplications.

MR. OHARA: Y ou provided thet to usas
policy?

MS. NOWACK: Yes | did.

MR. OHARA: That palicy no longer exists?

MS. NOWACK: Thet decisonlogisno
longer inuse.

MR. OHARA: Isthereanything written
that someone can go through and say | want to know
what the Assurance Fund pays for and doesn't?

MS. NOWACK: Our cog ceilingsareatool
but just becauseiit's on a cost ceiling does not mean
itwill or will not be pad for. Infact, if it's
not on cogt ceilings doesn't mean we won't pay for
it. Sothat'snot --

MR. OHARA: Likean exampleat thelast
mexting about equipment not being paid for unless
it'sturned on, asphdlt, repaving, just genera
things, isthere awritten format somewhere?

MS. NOWACK: No, thereisnot.

MR. OHARA: Isthat what you aregoing to
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policy, thisisnot apolicy. The next timethat the
case manager saysit'sour policy to do thisthen we
said lan said thisisnot apolicy.

MR. BEAL: | guessI'm understanding. |
know we're deding with inconsstenciesina
non-written policy. But we discussed this plusthe
resolution we can cometo of the problem, what'sthe
endtoit? Other than an appeal and aformal apped
process, what would be the benefit of discussng
thesethings? Itsakind of adifficult position to
sate here. But it'sthe very thing to be herefor
because the program is having problems discussing
from the owner/operator point of view and from ADEQ
point of view on the same topics, but yet were
not -- without a.case by case, | don't see how we can
say, okay, thiswill solvethat. It'snot going to

MR. GILL: Again, you can't discussit
case by case.

MR. BEAL: Right. Therésdearly
something going on to make both Sdes difficult to
work onit. Without an apped we can't resolvethe
isues.

MR. SMITH: Aredl of thepolicies
contained in the guidance document?
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giveus?

MR. GILL: | didn't redizethat thelog
that you were telking about was the Peterson log.
That'sunfortunate it's not done anymore. That's
redlly what was being used to say basicaly thisis
what was paid for a onetime. Aslong asthe
Situation matches because, indeed, there are
different Stuations based on the Site, but aslong
asthestuations are smilar, it'sunfortunate that
something likethat isn't kept. Because, again, one
of the biggest frustrations that al owner/operators
and consultants have to ded with are 12 years of
inconsstencies. That isoneway to get rid of the
incongstenciesis to have something to go back to
and say we did make adecision based on thisand this
and this, this scenario meetsthe criteria. It's
unfortunate that is not kept anymore.

MR. BECK: Someof theissuesand stuff
that we're coming up with now is more aong the lines
of atechnical interpretive difference between case
managerswithin DEQ. Thisisinthe CRU, the UST and
the SAF. Y ou're seeing different interpretations of
the same policy so to speek. 1t would be redlly good
if Peterson'slist for SAF wasto be continued. Also
to havethe UST group to provide alist of
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MR. BINGHAM: Minusthetwo thet have been
discussed here, asfar as| know. That'swhy we had
the stakeholder mestings. Theseissues were brought
up. The case managers have donethis or thishas
occurred. Y ou've beento some. That's how the
discussionswent. So the onesthet I'm aware of that
are not covered in guidance are the two that Mr. Gill
and Mr. Beck have referred to today. I'm sure
there's more but they haven't been brought to usto
my knowledge.

MR. SMITH: If it'snot in the guidance
document it's not current policy?

MR. BINGHAM: Unlessit'sdreedy onfile
with the Secretary of State. But | think our
guidance policies coversthose, too.

MR. OHARA: Wewon' pay for XYZ.

MR. GILL: | think they're both -- it's
redlly difficult to separate theissue and SAF.

MR. OHARA: When wefirst met three years
agowegot al the policiesin effect a that point
from the Department and we had thishig ADEQ
decison. We hed aligt of these thingswritten
down, wewill pay for tent poles, wewon't pay for
equipment, there were probably 90 of them. My
understanding is that's no longer -- it went away?
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discrepancies that occur between one or two case
managers, thingsthat we can demongtrate. That's
what were running againgt right now. Different
interpretations. Basicaly like atopic oriented
presentation or discussion.

MR. SMITH: Itwould ssemto meat least
going forward we have a guidance document now. It
should contain al the policiesthat we should live
by. | guesslooking in arrearsthe only way and the
only avenue open to usto resolve past issuesisthe
apped process, and, you know, if owner and operators
are sopping the process and not teking it to the
conclusion to get adecision or areading or an
interpretation on apolicy that was or wasnot in
place at the time, you know, clearly for monetary
reasons, then were not ever going to resolve that.
| guessif people arewilling to cut the process
short for monetary reasons, that the problem will
keep cropping up and hopefully those owners and
operatorswill finaly get the clue that eveniif it's
for adollar, I'm going to have to teke thisto the
end to get aresolution. | don't think that were
going to solveit here. | don't think we havethe
authority to solveit here because it does get down,
aseverybody said, to acase by caseindividua
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bass

MR. OHARA: Moving forward, like| sad
lan hastold usthat hes going to bring forward any
new policies coming forward and | think we havea
guidance policy going forward for an example of new
policies being ingtituted, either written or
unwritten that we don't see, | think, that would be
gopropriateto bring forward and look &t it.

Likel sad, if thereare any thingsin
Mr. Beck's|etter thet are appropriate going through
it you and | can get together, and redlly gpply to
Policy Commission mandates, | think it's gppropriate
for ustolook at and bring it up in aconsolidated,
concise way so we make some recommendations. Okay?

MR. GILL: Okay.

MR. OHARA: Areyou done now?

MR.GILL: Yes

MR. OHARA: I'mgoingtocdl for a
bresk. | haveto bailerplatethis. | don't havea
bresk in my boilerplate. Well take abresk for ten
minutes. Thanks.

(Whereupon there was abresk taken inthe
proceedings from 10:10 to 10:25 am.)

MR. OHARA: Werereedy to go back onthe
record. Thank you. Item number 4, Funding of UST
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occurs.

At that time, also in that conference on
June 5th | provided some datathat said rough
compliance rates, and there were compliance rates
that welooked a for avariety of things. Onewas
for the 1998 upgrades that were the federal upgrades
that went into effect, actually everybody was avare
of them back on December of '88 and finally cameinto
effect and enforceable on December of '98 and weve
been in specid facilities for what we cdl the'98
upgrade criteriasince then. And since 12-22-98 we
have inspected 2600 of about 3000 UST facilitiesand
we have abetter than a 97 percent substantive
compliancerate. In other words, they have aspill
bucket in place, they have overflow prevention, they
have documentation of corrosion protection.

| dso said a that time that the
documentation thet we view when we go to the
facility, which &l we can do we can only look a
documentation to ensure that they're meeting
operationd standards and we do a housekeeping check
too, how dean isthe sump and a couple of other odds
and ends. But basically the documentation that we
get a thetime of the ingpection suggeststhey're
about a 70 percent compliance rate with leak
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Compliance Ingpection Program. | know thisisan
Issue that Roger brought to my attention. Do you
want to say anything or turn thisover?

MR. BEAL: I'dliketo giveyou the reason
thet | did. | found the compliance percentages were
tomealittle bit darming, meening in the future we
may have issues becauise we're not ensuring thet the
UST program is effectivetoday. | don't mean that as
adapinanybody'sface. It'sjust some numbers
there. What'sit going to teke to make surethat the
program is there for tomorrow? | talked to
Mr. Curran alittle bit about it and it'sthe same
old thing, funding. Mr. Curranwould liketo talk.

Go ahead.

MR. CURRAN: For therecord, I'm Ron
Curranwith DEQ. Badicadly | think thet peopleare
not aware that the UST Program of the DEQ is composed
of the underground storage tank section up front,
more the prevention part of the program, lesking
underground storage tank program which isthe
corrective action and the State Assurance Fund thet
factorsinto rembursements or gppropriate
reimbursements of corrective actions, and as such one
of my main missonsis, asthe underground storage
tank section meanager, isto provide to the best of my
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detection. Wed liketo get that alittle bit
better. Well work on that with the resources we
have.

Getting over the resource areaand back a
few years ago, we were able to do athousand
ingpectionsayear. With our 3000 facilities that
kept us on about athree or three and ahalf year
cyde. Right now with my current staffing, with my
current funding, | project that as of June 30th of
thisyear, whichisthe end of fiscal year '02, I'll
be down to less than five ingpections ayear which
putsmeon asix year cycle of ingpecting facilities.

Back in 1998 and 1999 the same issues
funding, shortfal funding for the -- for the
ingpection compliance program was addressed through
the Policy Commission and there was anatural
subcommittee and at that time the recommendetion was
or support actudly of the Policy Commission wasthat
they recognized aneed for an adequate, and to some
extent strong, compliance program, prevention
program, so that we kept the numbers of releasesto a
dull roar.

Again, | ill have the funding issues.
Wedidn't come up with aresolution a that point.
I'm il working with funding concerns and I'm till
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ability adequate release prevention. Theinformation
that | provided at the program conference on June 5th
wasinformation, and to the best of my abilitieswas
factual and | did give some datathere that
essentialy showed welve been doing some good. |
think intuitively you can recognize money up front
for prevention is probably worth alot more than
money down the road for corrective action. Sol
think wewould al liketo prevent releeses versus
looking at them afterwards.

Back in 1996 or fiscal year 1996, there
was 978 releases reported, LUST, reported and that
number has continuoudy declined through 2001 that
ended June 30 last year. That had gone down to 108
releases. | can't, as manager, we can't take sole
credit for that and apply it to theinspection side
of the program, but we do factor into that that we're
getting out there with our ingpection and ensuring
that the owner/operators of the 3000 facilities out
there and the roughly 8000 tanks arein compliance
with the operationd requirementsand | think if
they'rein compliance with operationa requirements,
the legk ingpections, et cetera, thereisamuch,
much better probability of preventing releases and/or
detecting that release early enough if that release
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working with staffing concernsand I'm till working
with adirector who recognizes - the director of the
agency isvery, very big on prevention programs, and
paticularly the UST Prevention Program and the
agency istrying to work with me and staff and my
boss to see what we can do to redlly beef the program
up to get the staffing levels back up to get more
ingpections on an annual basis.

So & that point | mean that'sthe
information that | have to impart and welcome any
questions

MR. SMITH: How short areyou in big round
numbersin your funding to adequately do your job?

MR. CURRAN: If | look a whet I'd liketo
havein terms of employees, FTE'sif you will,
anywhere between about 500,000 plusor minusayear.

MR. SMITH: Okay.

MR. CURRAN: And previoudy we had
appropriations from the legidature | think back in
FY '99 and FY 2000 we had combined atotdl of a
million dollars of genera fund appropriationswith
the stakehol der's Policy Commission going to bat for
ushack then. Yes, sr?

MR. BEAL: Do you have anumber that you
fed the EPA recommendsin terms of visitation, how
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frequently you would inspect the site?

MR. CURRAN: Therésacoupleof different
numbers being bandied about right now. The EPA based
upon agenera accounting office report back in
October of 2001 it'sathree-year cycle. Right now
Congressond Senate Bill 1850 isrecommending atwo
year cycle of inspecting.

MR.BEAL: Youreat Sx years?

MR. CURRAN: Probably morethen six years
based on projected numbers of inspections based on
our sources currently.

MR. SMITH: Isthe EPA suggesting thet or
more compliance. | guessmy bigger questionisis
the Arizona program going to be a risk for not being
approved in compliance, whatever the term is, under
the eyes of the U.S. EPA for not meeting the three
year time frame?

MR. CURRAN: If | could interpret your
question, okay?

MR. SMITH: Doesthat meke sense?

MR. CURRAN: Basicdly according to the
administrator of OUSTW, the Office of Underground
Storage Tanks of Washington, they're not going to
hold our feet to thefire. They are setting the goa
out there, they have put thisgod inwriting having
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think it should disappesr.

MR. OHARA: Should we renew thet
recommendation?

MR.SMITH: Yes

MR. OHARA: Voteonit again?

MR. SMITH: Yes | think itsan absolute
integral part and | think it's you know, blatant as
can be out there to see they're very closely tied.
Yeeh, | would bevery in favor of working between now
and thisfall when thelegidative agendas and bills
and whatnot start to get written, Start to get worked
on, thet wein the next Policy Commission meeting for
August and September between now and then, and then
in August and September, put together some
recommendationsto go to the legidature and say this
isimportant and we need to find some funding or
rearrange existing funding to support his shortfal
of about half amillion dollars. Inthe overal
scheme of things not that much money for the return.
It will give us on the other end from lan and
Patricias standpoint of trying to clean it up after
it'slegked. That would be much morethan that half
amillion dollarswhen you look at the total
population.

MR. OHARA: Okay. Well havethisona
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afacility ingpection once every three years, but are
not going to hold our feet to thefire under the
grant request because | do get federd dollarsto
adminigter the program dso. They arenot going to
hold our feet to thefireif we don't meet that
target, but they will ask for an explanation why we
don't meet that target.

MR. SMITH: Would that put the program as
awholein jeopardy?

MR. CURRAN: | can't answer thet & this
paint. If | had an arm wave alittle bit, | don't
think so. No. Areyou talking about state program
approva?

MR. SMITH: Yes, that'swhat I'm talking

MR. CURRAN: Yeeh. | don't think that
would be asignificant issue a thet point.

MR. BEAL: Mr. Curran, | remember some
other percentages of compliance on actionsthat were
even lessthan 70 percent. Do you remember what they
are?

MR. CURRAN: Yes Asl| mentioned,

Mr. Bed, welook a al documentation a the UST
facility that relatesto operationa compliance a
thetime that we do the facility inspection. If |
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future agendato try to vote and arecommendation
from the Commission.

MR. CURRAN: If therésany specific
information that you need to evauate theissue, I'd
be happy to provide that.

MR. SMITH: Oneother question. Ron, you
said that you're approximately 500,000 short in
budget moneysayear. How many FTE'sareyou short?

MR. CURRAN: I'm a around a44 percent
vacancy rateright now. But as| said thedirector
of the agency iswell aware. We had a state freeze
on asfar ashiring which went across dl sate
agencies, 0 that ispart of theissue.

MR. SMITH: But you il havethose--

MS HOLLOWAY: Postions?

MR. SMITH: - postions?

MR. CURRAN: | havethe postionsand
they're available.

MR. SMITH: And the funding for thet?

MR. CURRAN: | havethem budgeted right
now.

MR. SMITH: Okay. And the $500,000ison
top of thet to be able to get out and do thejob?

MR. CURRAN: If I look at adequecy of the
ingpection compliance program, in other words,
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look a -- if that paperwork isnot totally in order,
i.e according to statute and rule, doesn't provide
meall theinformation | need, the documentation
isn't there, that would potentialy resultinan
informal action, either it could be a Notice of
Opportunity to Correct, or if it's egregiousit might
beaNotice of Violation a thetime of the
ingpection, at the completion of inspection. If |
just look & what the compliancerateisat that
pointin timeit's about 15 percent. So about 85
percent of facilitieswelook & at thetime of the
ingpection 85 percent are not in compliance with dl
requirements.

MR. BEAL: Thank you. Whichrasssthe
question of funding so thingsare doneright. For me
| see without the compliance, without knowing that
the equipment isworking, without these ingpections,
the LUST program is going to get swallowed.

MR. OHARA: | know ayear or two years
ago we had the same issue and we made astrong
recommendation to the legidature we support the
program and compliance inspections and we made a
recommendation to provide funding. Do we need to
renew that?

MR. BEAL: Itsabitter pill. | don't
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running about athousand ingpections per year having
adequate compliance, or the ability for the small
percentage of, shall we say, egregious violators, |
need a pretty good compliance program to go with that
and the peopleto go with that. Soiif | ook at that
on an annud basis and with my revenue sources, which
are the tank fees, $100 per tank per year, aswell as
about $200,000 per year from the EPA, that's my
source. Just from abudgetary standpoint, my
shortfal isabout $500,000 ayear.

MR. SMITH: Okay.

MR. OHARA: All right. Thank you, Ron.

Moving onto Item 5, thisisthe same
agendaitem we had last meeting but | asked Jeff to
come back and I'd like Jeff to provide abrief
synopsis of thisissue for the benefit of the members
who weren't here last meeting, and then it does say
vote on thelegd opinion from the Attorney Generd's
Office. After spegking with Nancy Jamison, | think,
it would be better for usand the commission to meet
with your atorney, Laurie Woodall, in executive
session and well try to schedule thet piggyback on
our meeting in August so we can havea20 or 30
minute Executive Session prior to or after that
meeting.
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Jeff, would you please describe your
issue?

MR. TREMBLY: Thank you, Mr. Chairmen.
Jeff Trembly with Mogollon Environmental Services.
That'sM-o-n-g-o-l-I-o-n. It'sinthe heedline this
morning where the fires are burning.

Aswereal aware when the State
Assurance Fund was established a co-pay was set up
for owners and operatorsto be responsible for some
portion of the payment and typically it's 90 percent
by the SAF and 10 percent by the owner and operator.
There are Some owners and operators and consultants
who bdlieveitislawful or the consultant to crecit
the owner and operator that ten percent and not
redlly have the ten percent paid the consultants.
There are other consultants that believe that is
unlawful. | believethere areindividudswithin the
department who would aso consider it to be unlawful.
And it becomes amatter of competition. If you
believethat practiceis unlawful, you can't compete
with someonewho believesitis. They cangotoan
owner and operator and say, I'll do thiswork and it
won't cost you anickel. You can't competewith
that.

1 know that | spoke to another consultant
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Andit'sright below wherethe client Sgns. Thet's
the only point | wanted to bring up. | don't think
thisis necessary.

MR. OHARA: Thank you. Anyoneelse?

MR. PEARCE: John Pearce. Doesthe AG
have an interpretation on this? | guessmy only
concernisthereisalega determination made by the
AG'soffice and there might be consultants that might
be, aswell as owner/operators, that might not be
acting congstent withit? If thereisno
determination by the AG's office --

MS. JAMISON: Mr. Chairman, Mr. Pearce,
1'm not aware of any determination.

MR. PEARCE: Oncetherésadetermination
made | would advocate thet it be made know to the
stakeholders, the consultants, as soon as possble so
we get out and make sure they're not in violation of
it.

MR. OHARA: Thank you, John. Okay.
Moving on to Item Number 6, discussion of agenda
itemsfor next month's Commission mesting. Any
member or member of the public have any itemsfor
next month's meeting?

MR. SMITH: Certainly the UST preventative
front end compliance inspection.
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last week who had an owner and operator call them and
say you can havethisjob if you pay the co-pay.
They said no and the guy said thanks alot and hung
up. That wasthe end of their work potential.

So| think it'simportant to the program.

It's spesks to the competition and the less
competition the higher the prices. That'skind of a
given. Sol think it's something thet needsto be
determined and | think the only way it can be
determined isfor the AG to render an opinion.

MR. OHARA: Nancy, do you want to
describeyour discusson. | think the gist of it was
the pros and consto having alegdl opinion coming
fromthe AG. So! think would you mind doing that?

MS. JAMISON: Well, | dont want totry to
frameall of theissues because we did talk though
about whether it would be an issue that an opinion
would redlly be helpful to resolve their -- depending
on-- | meenif the AG said, yes, thisislawful,
then would that tend to encourage the practice even
more? If the AG said it'snot lawful, how would it
be enforced? Issueslikethat and it just - in
talking it over wejust thought this might be
something to bring up to Laurie Woodal who hasan
extensive background in state government and kind of
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MR. OHARA: Okay. | think inthelast
meeting we talked about -- spoke with Patriciaon
making apresentation on cost ceilings and what other
Satesaredoing. Maybelook at how effective our
cost end program is.

MR. GILL: Isshedso going to darify
again the changes to the -- 1'm thinking about 1338
for next month?

MR. OHARA: SerdteBill 1338? Any other
items Mr. Beck?

MR. BECK: | think anitem that nedsto
be put on for discussonisfor UST volunteers
Under 49-1052I the program was established for
underground storage tank volunteers. Under the
volunteer program a person fills out aseries of
formsfor the ADEQ. ADEQ goesthrough the process of
approving or denying whether the personisa
volunteer. After avolunteer has been accepted by
ADEQ anumber of legdl issues are basically resolved.

Thefirst oneisthe property ownersare
not responsible for the release of impact of thesite
or theassociated UST. Thefact thet alot of people
| know that have been applying recently asan UST
volunteer basicdly have been getting that asan item
so they could sl the property and not have achain
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get her legdl advice on whether it would beto the
benefit of ether the Policy Commission or the
program to seek this, to seek such an opinion from
theAG.

So that would be my recommendation that we
not vote a this mesting, but that wetalk it over in
an Executive Session asking for legal adviceand
possiblelegal ramifications, especialy for the
program.

MR. OHARA: Okay. Any other discussion
from members or the genera public?

MS. KELLY: OnaKély, TierraDynamics. It
isvery hard to lose aclient because they don't want
to pay aco-pay. All of usunderstandsthat co-pay
hasto bepaid. The Department isvery committed
about that. | don't think anybody in thisroom
doesn't know it hesto bepaid. Anybody in this
businessknowsit hesto bepaid. The Sate
Assurance gpplication saysright oniit, "I, we,
certify any costsinvoiced including a co-pay
corrective action will be paid by me. | further
under pendlty of perjury that al factsand
statements st forth..." now that's pretty strong
language. | don't know what more hewould likethe
Department todo. Thet is pretty strong language.
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of liability on the environmental issues. That'sone
thing the people have been doing.

The second thing they get is accessto the
UST Fund to do site dean up to half amillion
dollars. UST volunteersaso in the program are
digible to 100 percent reimbursement from the SAF.
Part of thisthe way we understand it and interpreted
by several people, the usua 10 percent co-pay that's
asociated is not assessed to the UST volunteer. The
ADEQ hasto go out and seek thet from the ADEQ
operator of the particular UST.

Theoveral UST Programis very good but
has two shortcomingsto it that we see a the present
time. Thefirst oneisthat the UST volunteer, the
ADEQ has determined thet the UST volunteer isnot
digiblefor the SAF releaselimit increaseto a
million dollars. Thisisbecause ADEQ has
interpreted thet only UST ownersloperators are
digiblefor the SAF limited increese.

The second thing isthat being aUST
volunteer ADEQ has determined that even though aUST
volunteer isdigible for 100 percent coverage, the
UST volunteer hasto pay for the gpplication costs.
Asstated previousy ADEQ hasto seek cost recovery
for the ten percent co-pay from the UST-determined
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owner and operator by ADEQ. Thus one would expect
the UST volunteer would not have to pay the SAF
gpplication cogt. The current position isby ADEQ
the cogt of the SAF gpplication is required under law
to apply to the co-pay and ADEQ cannot pay for this
cost. Thusthe UST volunteer hasto pay for the SAF
preparation codt. Thisiswrong and not in keeping
with the civil pointswith Sete law.

The UST owner/operator isresponsible for
the 10 percent co-pay. The SAF gpplication cost is
gpplied towards the co-pay. The UST volunteer is
digiblefor 100 percent cost coverage from the SAF.
It would seem thet the denidl of the SAF gpplicetion
feeby ADEQ to the UST co-pay or to the UST volunteer
isnot in keeping with what the law statesthat
they'refully digiblefor 100 percent of the cost
recovery.

| think that this should be put on the
agendafor discussion.

MR. OHARA: Okay. Thank you. Members,
do you think that'sanissue? Thank you, Mr. Beck.
Any other comments?

MS FOSTER: Could | go back to thet?

MR. OHARA: Aslong aswedon't discuss
it very much.
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?

MR. PEARCE: No. It'saquestion on how
the Department isinterpreting the rule.

MR. OHARA: | think thet issue came up
severd yearsago. | thought it wasresolved.

MR. PEARCE: | don't remember how it was
resolved. Clarification iswhat were after.

MR. OHARA: Okay. Any other agendaitems
for the next meeting? Comments?

Item Number 7, generd call to the public.
Any member of the public have any comment on any
issue relative to the Commission?

MS KELLY: | goologizel gotinlate. |
did get the figures that Mr. Bingham gave for the
quelification in regardsto the SAF backlog. My
understanding isthat you said thereare only 6
pregpprovas over 90 days?

MR. BINGHAM: | believe so but I'm not -
| believe that was the number.

MS HOLLOWAY: That'swhat | have.

MS KELLY: Thepointis| ask thet you
look at that because just on my own tracking | have 4
that are over 90 daysand | don't submit alarge
amount of approvals. So I'm guessing that number --
if that's correct. | ask that you revisit thet.
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MS. FOSTER: Iant thet alegd opinion
and | don't think that the Commission was developed
tomakelegd opinions.

MR. OHARA: Thepdlicy or legd opinion.

MS. FOSTER: That'sdefinitely alegd
opinion.

MR. OHARA: | think thet we should meke
recommendationsto the legidaureif wethink
something needs to be changed thet'sin the tatute.

MS. FOSTER: Because avolunteer, doesn't
he aso have aright to go back to the owner of the
property who isresponsiblefor it and recover those
coststhrough legal matters?

MR. OHARA: Well discussit next time.

MR. BECK: Badcdly | think the UST
Policy Commission should recommend to the director
any kind of changeswith its determination or policy
that the ADEQ has come up with asfar asthe SAF
gpplication cost.

Also the other thing, yes, thereis
recourse, but it'sathird party liability charge and
inthelaw it says ADEQ is supposed to recover that
10 percent from the ADEQ-determined owner/operator.
So there would be no reason for the UST volunteer to
go back and seek additiona cost for recovery.
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MR. OHARA: Any other commentsfrom the
public? Okay. The next meeting will be August 21.
Redl quickly Myron has abrief comment.

MR. SMITH: | haveabrief comment. I'm
sorry Jeannineis not here to hear thisbut | hope,

Joe, youlll tekeit to her. The Corrective Action
Rules havefindly gotten to GRRC. Atthe GRRC
hearing they essentialy had no technical heartburn
withit. Therewasalot of legd questionsthey had
withit. They were very gppreciative of the efforts
that had been made by the ADEQ and the stekeholders.
The guidance documents are done. | can't count that
high to say the number of man hours put into it but
certainly Joe and Jeannine are due abig world of
thanksfor dl the effortsthey've done over the
yearsto get these two documentswhere they are. So
I'd like to say thank you to both of you. And
everyone dsewho worked on it thet | don't know the
names.

MR. OHARA: Red quick, Al, arewe going
to continue to meet at the DEQ meeting room?

MR. JOHNSON: Asoaf right now thet is
unknown where we're going to meet. Were actively
looking for aplace and | will let everyone know when
wefind one.
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MR. OHARA: Any other agendaitems?|
don't want to discussthat. 1t's not been noticed on
the agenda.

MS. NOWACK: Mr. Chairman, | would just
liketo know if the Policy Commission isinterested
in hearing the resuilts of the State Fund
Administrators Survey presented thisweek a the
conference?

MR. OHARA: That would begood. Thank
you. Any other agendaitems?

MR. PEARCE: I'vebeen asked toraisethe
issue of whether ADEQ isinterpreting the SAF Rule
pertaining to ranking claimsfor risk inaway that
where one receives adiminished number of ranking
points once asite characterization is complete.
And, if 50, where the Department fedsthat is
gppropriate, reducing ranking points once the
position iscomplete? Thisiswhere aclameant
hasn't been paid. It seemsif the Department is
doing that the --

MR. OHARA: Briefly onthat issue--

MR. PEARCE: | looked & theruleand
thereis nothing that speeks to whether it should be
done that way.

MS. JAMISON: Isthisreated to apending
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MR. SMITH: Sncethelegidatureisnot
in session is there a chance we can get one of their
hearing rooms between now and the end of the year
until the legidature startsto meet again until
things settle down with your moveto the new
building?

MR. JOHNSON: Tha'sagood suggestion.
Il check intoiit.

MR. PEARCE: How comeyou dont likethe
conference room?

MR. JOHNSON: It wasthe coffee.

MR. OHARA: Thank you for providing the
room. Meeting isadjourned. Thank you for coming.
Seeyouin August.

(Whereupon the hearing was adjourned at
11:00 o'clock am.)
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